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intelligently waive his constitutional right to representation by counsel; (2) thetrial court denied the
petitioner due process by refusing to grant the petitioner a continuance of histrial for the purpose
of procuring witnesses on his behalf; and (3) the trial court denied the petitioner his constitutional
right to testify at histrial. Following an evidentiary hearing, thecriminal court denied the petitioner
post-conviction relief, and the petitioner now challenges the court’ sjudgment. Following areview
of the record and the parties’ briefs, we affirm the judgment of the post-conviction court.
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OPINION

The petitioner, Jerry Hardcastle, appeals the Sumner County Criminal Court’s
dismissal of his petition for post-conviction relig from his 1998 conviction of assault. In this
appeal, as in the post-conviction court, the petitioner alleges the following grounds for relief: (1)
the petitioner did not knowingly and intelligently waive his constitutional right to representation by
counsel; (2) the trial court denied the petitioner due process by refusing to grant the petitioner a
continuance of histrial for the purpose of procuring witnesses on his behalf; and (3) the trial court
denied the petitioner his constitutional right to testify at his trial. The State responds that the
petitioner failed to appeal his conviction of assault and, accordingly, haswaived the above grounds
for relief pursuant to Tenn. Code Ann. 8 40-30-206(g) (1997). In any event, the State assertsthat



the petitioner failed to prove his allegations by clear and convincing evidence. Tenn. Code Ann. 8
40-30-210(f) (1997).

|. Factual Background
On April 28, 1998, the petitioner was convicted in the Sumner County General
Sessions Court of assault and sentenced to eleven (11) months and twenty-nine (29) days
incarceration in the Sumner County Jail. The court suspended all but forty-eight (48) hours of the
petitioner’ ssentence. Therecord of thisconviction includesthe arrest warrant, upon whichthetrial
court entered the judgment of conviction. Several written waivers, signed by the petitioner, also
appear on the face of the warrant, including awaiver of hisright to counsel.

Immediately following the petitioner’s conviction of assault, the general sessions
court held the petitioner in contempt of court due to the petitioner’s disruptive behavior in the
courtroom. For this offense, the court sentenced the petitioner to ten days incarceration in the
Sumner County Jail and imposed a fine of fifty dollars ($50). Moreover, due to the petitioner’s
conviction of assault, his parole in another case was subsequently revoked, and the petitioner was
incarcerated in the Tennessee Department of Correction.

The petitioner failed to gopeal his conviction of assault as provided in Tenn. Code
Ann. 8§ 27-5-108 (1980). Instead, on January 21, 1999, the petitioner filed the instant petition for
post-conviction relief in the Sumner County Criminal Court.* The post-conviction court appointed
counsel, who amended the petition for post-conviction relief on February 26, 1999. The court
conducted an evidentiary hearing on June 3 and 10, 1999.

At the post-conviction hearing, the petitioner testified on hisown behalf. Herecalled
that the incident underlying his conviction of assault occurred on April 17, 1998. Histria in the
Sumner County General Sessions Court occurred on April 28, 1998. The petitioner explained that
he did not retain an attorney during the intervening days, because he “didn’t know what was going
onuntil . .. [he] went to court.” Instead, the petitioner spoke with potential witnesses about the
possibility of testifying on his behalf, confirming that these witnesses would testify & histrid if
subpoenaed by the petitioner. The petitioner did not seek the issuance of subpoenas, however,
because he wasinformed by an officer with the Sumner County Sheriff’ s Department that he should
wait until his scheduled court hearing. He conceded that hedid not attempt to contact the General
Sessions Court Clerk' s Office concerning the subpoena process.

On April 28, 1998, the petitioner attended general sessionscourt, arriving early. The
presiding judge was Judge John Wesley Jones. According to the petitioner, when Judge Jones
arrived, heinguired whether anyone had any preliminary business with the court and then, without
any additional announcements, began calling cases on the docket. The petitioner’ scase was one of
thelast cases on the docket. During hiswait, the petitioner observed several defendants plead “ not

1The caption of the petition for post-convictionrelief in this case suggests that the petition was originally filed
in the Sumner County General Sessions Court. However, in accordance with Tenn. Code Ann. 8 40-30-204(a) (1997),
post-conviction proceedings were conducted in the Sumner County Criminal Court.
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guilty” and request a continuance for the purpose of obtaining an attorney.

When Judge Jonesfinally called the petitioner’ scase, the petitioner merely informed
the judge that heintended to plead “not guilty” to the charge of assault. The petitioner recalled that
he then “ signed athing so Judge Jones could hear the case.” The petitioner denied waiving hisright
to counsel, although he acknowledged his signature on the written waiver of his right to counsel.
He explained that he did not read the written waiver on the day of histrial because he suffers from
cataracts in both eyes. Moreover, according to the petitioner, no one explained to him that, by
signing the document in question, hewaswaiving hisright to counsel. The petitioner conceded that
he never requested counsel but asserted, “I didn’t know | had to ask for one. | had aways been
offered in the past.”

After the petitioner signed the document, Judge Jones administered an oath to the
victim in the petitioner’s case, and she testified concerning the petitioner’ s assault. Following the
victim's testimony, the judge inquired whether the petitioner wished to present any proof. At this
point, the petitioner asked Judge Jones to subpoena several witnesses on his behalf. Accordingto
the petitioner, the judge refused to subpoena the witnesses and did not afford the petitioner an
opportunity totestify. Rather, he pronounced the petitioner guilty of assault and imposed asentence.

The petitioner recalled that, following his conviction, he may “have said some cuss
words. ... | waspretty upset, being found guilty of something | didn’t do.” However, the petitioner
clamedthat heonly “cussad” outsidethe courtroom, and he denied directing any derogatory remarks
toward Judge Jones. The petitioner asserted that the judge held him in contempt of court because
he asked the court to subpoena witnesses on his behalf.

In response to questioning by the State and the post-conviction court, the petitioner
additionally explaned his failure to appeal his convidion of assault:

...l wasgoing to. | kept telling [the judge] | wasn't guilty and
wanted to call witnesses. He found me in contempt and gave me 10
days. Hetold mel had 10 working daysto appeal it. When | got aut,
| went to the clerk’ s office, and shetold me | had went too late. | was
locked up 10 days. And she said it was not 10 working days but 10
days. | wastold, down there at the county jail, | was told | had 10
working daysto file an appeal. He had set my bond on the appeal at
... [$50,000]. | could not appeal - - until | served the 10 days out, |
couldn’t appeal it.

| knew if | tried to appeal it then, | would be stuck in there until, |
think he said, June 12", when the appeals come to you, ma am. And
| knew | couldn’t afford to pay no $5,000 on amisdemeanor | wasn’t
supposed to bein jail to start with. | waited until | did my 10 days,
went straight to the clerk’ s office. When | got out, | went straight to
theclerk’soffice They toldmeitwas10 actual days, not 10 working

days.
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Finally, the petitioner testified that he possessesaGeneral Educationa Devel opment
(*GED”) diploma and can read and write. The petitioner also testified that, at thetime of histrial
for assault, he had participated in several preliminary hearingsin general sessionscourt. Moreover,
he had previously pled guilty to aggravated burglary. The petitioner acknowledged that, in his
aggravated burglary case, he was represented by counsel, who fully explained to the petitioner his
constitutional rights, including his right to counsel and his right to appeal any conviction.

The petitioner also presented the testimony of Jason Graves, an officer of the
Westmoreland Police Department. Officer Gravestestified that hewasone of the officersdispatched
to the scene of the petitioner's 1998 assault. Officer Graves stated that he did not arrest the
petitioner, because, “after talking to everybody,” the officer did not believe that he possessed
probable cause. Officer Graves further recalled that the petitioner spoke with him following the
assault about testifying & the petitioner’ strial. The officer could not recall any discussion with the
petitioner concerning the subpoena process.

The State presented the testimony of Judge John Wesley Jones. Judge Jones stated
that he presided over the Sumner County General Sessions Court and remembered the petitioner
“rather vividly.” Judge Jones recounted that, on the day of the petitioner’s trid for assault, the
docket included only those casesin which acriminal complaint had been filed by a private citizen.
According to Judge Jones, neither the district attorney general’s office nor the public defender’s
office usually sends a representative to court for this particular docket. Therefore,

what | do is, when | call the docket, | advise everybody that if they

have an attorney, the attorney will answer the docket call for them.

If they do not have anattorney, they will be required to enter aplea,

either guilty or not guilty as the case may be; and if there was

anybody who has not had an opportunity to retain an attorney and

wished to request a continuance to do so tha they should not enter

any plea, but merely state their request for a continuance.

Judge Jonesrecalled that, on April 28, 1998, when he called the petitioner’ scase, the
petitioner did not request a continuance but merely entered a plea of “not guilty.” However, the
court’s probation officer was familiar with the petitioner and provided information to the court
concerning the petitioner. Upon receiving this information, Judge Jones asked the petitioner if he
wanted an attorney. The judge explained:

| inquired of Mr. Hardcastle if he wanted an attorney and told imin

the event he was convicted he may - - some jail time might be

assessed. | wanted to make sure that he understood he had aright to

an attorney.

This is somewhat unusual, but, as | said, this was based upon
information that was made available to me.

Mr. Hardcastle was adamant that he did not want an attorney; he
didn’t need an attorney; he was not guilty, so why would he need an
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attorney. At no time did he say anything about continuing the case

or requesting a continuance.
Judge Jones also testified that the petitioner signed awritten waiver of hisright to counsel. With
respect to this written waiver, the judge emphasized that he

did a little bit more that | do with most persons in terms of having

him sign thiswaiver. | advised himvery specifically about hisright

to an attorney, and he was waiving that right dong with the right to

atrial by jury, presentment, or indictment in order to permit metotry

the case. And it was signed on that basis.

Following the petitioner’ swaiver of hisrights, Judge Jones administered an oath to
the prosecutrix, the victim of the petitioner’s assault, and allowed her to testify. Following the
victim’ stestimony, thejudge afforded the petitioner an opportunity to cross-examineher and present
testimony on his own behalf. At this point, the petitioner indicated that he wished to subpoena
witnesses. Judge Jones recdled that he refused to interrupt the trial mid-course but informed the
petitioner that he could testify on hisown behalf. The petitioner responded that “he was not there;
... [thevictim] was aliar; he didn’t do this, and she was just trying to get him into trouble.” The
petitioner then reiterated his request that the judge subpoenawitnesses on his behalf and otherwise
declined to present further testimony. Judge Jones pronounced the petitioner guilty and imposed a
sentence.

Following his conviction, the petitioner “berate[ed)] . . . [thejudge] and the criminal
justice system” and “was rather profane and loud in the courtroom.” Judge Jones warned the
petitioner that, if he persisted in his conduct, he would be held in contempt of court. The petitioner
responded that he intended to appeal his conviction. The judge then set an appeal bond in the
amount of one thousand dollars ($1,000). However, the petitioner continued to be disruptive, and
the judge raised the petitioner’s appeal bond to ten thousand dollars ($10,000) and ordered the
petitioner’ sremoval from the courtroom. Sometimelater, the petitioner retumed to the courtroom,
and Judge Jones “advised . . . [the petitioner] again of hisrightsspecificaly.” The judge alsoheld
the petitioner in contempt of court and sentenced the petitioner to ten days incarceration in the
Sumner County Jail. Following the petitioner’ s second departure from the courtroom, Judge Jones
sent his administrativeassistant to the jail to ensure that the petitioner was aware of the amount of
his appeal bond and was aware of the ten-day time limitation on filing an gppeal .

Judy Wilson, Judge Jones’ administrative assistant, also testified on behalf of the
State at the post-conviction evidentiary hearing. According to Ms. Wilson, she met with the
petitioner inthejail on the day of hisconviction of assault. At thistime, acourt clerk explained the
appeal s process to the petitioner, including the applicable time limitation. Ms. Wilson recalled,
“[The clerk] explained that you sign the appeal bond. Y ou signthe notice of appedl. . . . She. ..
explained . . . what you have to do, what he could do, how long he had.” The petitioner wasagain
disruptive and screamed obscenities at the clerk.

Following the post-conviction evidentiary hearing, on June 17, 1999, the post-
conviction court denied the petitioner post-conviction relief. In denying relief, the court made the
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following findings of fact:
(1) The petitioner was allowed, and in fact did, testify at histrial.
(2) Petitioner was not misinformed about any subpoena procedures
by the police; hewas aff orded the opportunity to continue his casefor
that purpose prior to the inception of thetrial and el ected not to avail
himself of that opportunity; and
(3) Petitioner knowingy andintelligentlywaived hisright to counsel.

[I. Analysis
Weinitially addressthe State’ scontention that, pursuant to Tenn. Code Ann. 8 40-30-

206(g), the petitioner waved his grounds for relief inthese post-conviction proceedings by failing
to appeal hisconviction of assault. Under the 1995 Post-Conviction Procedure Act, “[a] ground for
relief is waived if the petitioner personally or through an attorney failed to present it for
determination in any proceeding before acourt of competent jurisdidion in which the ground could
have been presented. ...” 1d. Seealso Tenn. Code Ann. § 40-30-210(f). We notethat the Statedid
not explicitly raise the issue of waiver in the post-conviction court, see Tenn. Sup. Ct. R. 28
85(G)(2), although the State and the court questioned the petitioner concerning hisfailureto appea
his conviction of assault, and the State presented testimony relating tothis issue. In any event, the
1995 Post-Conviction Procedure Act imposes an affirmative duty upon the post-conviction court to
examinetheallegationsin apetition for post-conviction relief and determinewhether theallegations
have been waived. Tenn. Code Ann. § 40-30-206(f). “[A] petition for post-conviction relief does
not present acolorable claim for relief and issubject to dismissal without ahearing, unlessit alleges
facts showing the grounds asserted for relief were not previously waived in a prior proceeding in
which they could have been presented.” Fowler v. State No. 03C01-9711-CR-00509, 1999 WL
552938, at *6 (Tenn. Crim. App. at Knoxville, July 30, 1999), perm. to appeal denied, (Tenn. 1999);
Tenn. Sup. Ct. R. 28 85(F)(4).

Nowherein the instant petition for post-conviction relief or the amendment thereto
did the petitioner set forth facts explaining why he did not address his grounds for relief in adirect
appeal to the Sumner County Criminal Court pursuant to Tenn. Code Ann. 8§ 27-5-108. However,
as previously noted, the petitioner explained at the post-conviction evidentiary hearing that thetrial
court and an unidentified person at the jail misinformed him concerning the ten-day time limitation
applicableto an appeal in hiscase. Accordingto the petitioner, he was informed tha, contrary to
Tenn. Code Ann. § 1-3-102 (1994), he must file a notice of appeal withinten “working days.” The
petitioner asserted that, inreliance upon this erroneous information, hewaited too long tofile his
notice of apped.

Contrary to the petitioner’ stestimony, Judge Jones' testimony indicatesthat he did
not personally advise the petitioner concerning the ten-day time limitation but instead asked his
administrativeassi stant to ensurethat the petitioner wasaware of the applicabletimelimitaion. Ms.
Wilson, Judge Jones' administrative assistant, testified that the clerk’s office fully explained the
appeal sprocess, including the applicabletimelimitation, to the petitioner at thejail. Ms. Wilsondid
not, however, testify specifically conceming theinformation provided to the petitioner by theclerk’s
office.
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An exception to the rule of waiver occurs when the failure to present a ground for
relief wastheresult of state action in violation of the federal or state constitution. Tenn. Code Ann.
8 40-30-206(g)(2). However, despite its affirmative duty under Tenn. Code Ann. § 40-30-206(f),
the post-conviction court did not address the issue of waiver or the possible application of this
exception in the petitioner’ s case, nor did the court resolve the underlying question of fact.
Moreover, although the petitioner’ s explanation for hisfailureto appeal constitutesaclaim that he
was denied hisright to appeal in violation of principles of due process, the petitioner did not request
adelayed appeal pursuant to Tenn. Code Ann. § 40-30-213 (1997) and does not request one now.

Notwithstanding the parties’ and the post-conviction court’ sfailureto fully address
the lack of any direct appeal inthis case, the determination of the waiver issue does not turn on the
resolution of the question of fact raised by the petitioner’ sexplanation for that omission. Cf. Coons
v. State, No. 01C01-9801-CR-00014, 1999 WL 275009, at **7-8 (Tenn. Crim. App. at Nashville,
May 6, 1999)(Tipton, J., concurring)(under the 1995 Act, if therunning of the post-conviction statute
of limitations was not raised inthe trial court and the petitioner has had no opportunity to resolve
any questions of fact, the State should be barred from raising the issue for the first time on appeal).
Even assuming that either Judge Jones or the General Sessions Court Clerk’s Office inadvertently
misinformed the petitioner concerning the ten-day time limitation applicable to an appeal in this
case,> we conclude that the petitioner’s failure to timdy file a notice of appea was ultimately a
function of his decision to forego counsel and neither precludes waiver nor warrants a delayed
appeal. A defendant’s exercise of hisright to self-representation does not excuse compliance with
relevant rules of procedural and substantive law. Farettav. California 422 U.S. 806, 834 n. 46, 95
S.Ct. 2525, 2541 n. 46 (1975). See also McKasklev. Wiggins, 465 U.S. 168, 183-184, 104 S.Ct.
944, 954 (1984). In other words, a pro se defendant will be held to the same standard as alicensed
attorney. See, e.q., Green v. State 639 SW.2d 512, 513 (Ark. 1982); People v. Bolton, 859 P.2d
311, 318 (Colo. App. 1993); Commonwealth v. Jackson, 647 N.E.2d 401, 404-405 (Mass. 1995);
State v. DuPaul, 527 N.W.2d 238, 243-244 (N.D. 1995). Tactical and legal errors, which might
constitute ineffective assistance of counsel if committed by a licensed attorney, are inherent in the
risk assumed by acriminal defendant who chooses to proceed pro se. Jackson, 647 N.E.2d at 404.
Seealso Faretta, 422 U.S. at 834 n. 46, 95 S.Ct. at 2541 n. 46; Statev. Small, 988 S.W.2d 671, 673
(Tenn.), cert. denied, _ U.S. _, 120 S.Ct. 216 (1999).

Of course, application of the rule holding apro se defendant to the same standard as
alicensed attorney presupposes avalid waiver of theright to counsd, bringing us necessarily to one
of the petitioner’ s substantive claims. Asthis court noted in Statev. Peters, No. 03C01-9112-CR-
00382, 1992 WL 74552, at *2 (Tenn. Crim. App. at Knoxville, April 15, 1992),

Counsel isrequired to protect the rights of the accused. The accused

goes to trial without counsel. Upon appeal he raises the denial of

counsel asabasisfor anew trial. Arewe to deny relief because the

Neither the record nor the petitioner’s brief contains any allegation of intentional misconduct. Such
misconduct would very likely impair a defendant’ s right to represent himself in a fair proceeding.
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uncounseled appellant did not know he must raise theissue in his
motion for new tria? These are things which make the denial of
counsel prejudicial and theright to counsel mandatory unless properly
waived.

On appeal, asin the court below, the petitioner contends that he did not knowingy
and intelligently waive his right to representation by counsel. The exercise of the right to self-
representation, guaranteed by both the United States and Tennessee Constitutions, depends in part
upon aknowing and intelligent waiver of theright to counsel. Statev. Northington, 667 S.W.2d 57,
60 (Tenn. 1984)(citing Johnsonv. Zerbst, 304 U.S. 458, 58 S.Ct. 1019 (1938), and Statev. Burkhart,
541 S.W.2d 365 (Tenn. 1976)); Statev. Herrod, 754 S.W.2d 627, 629-630 (Tenn. Crim. App. 1988).
Moreover, in Johnson, 304 U.S. at 465, 58 S.Ct. at 1023, the United States Supreme Court observed
that, in criminal proceedings in which theaccused is without counsel, the constitutional right of an
accused to be represented by counsel imposes aduty upon thetrial court to determine whether there
isaknowing and intelligent waiver by the accused. In Northington, 667 S.W.2d at 60, our supreme
court cited with approval the following guiddines set forthin Von Moltkev. Gillies, 332 U.S. 708,
723-724, 68 S.Ct. 316, 323 (1948):

A judge mug invedigate as long and as thoroughly as the

circumstances of the case before him demand. The fact that an

accused may tell him that he isinformed of his right to counsel and

desires to waive this right does not automatically end the judge's

responsbility. To be valid such waiver must be made with an

apprehension of the nature of the charges, the statutory offenses

included withinthem, therange of allowabl e punishmentsthereunder,

possible defenses to the charges and circumstances in mitigation

thereof, and all other facts essential to a broad understanding of the

whole matter. A judge can make certain that an accused’ s professed

waiver of counsdl is understandingly and wisely made only from a

penetrating and comprehensive examination of all the circumstances

under which such apleais tendered.

Tenn. R. Crim. P. 44, which is applicable to general sessions courts under Tenn. R. Crim. P. 1,
similarly provides:

Every indigent defendant shall be entitled to have counsel assigned

in all matters necessary to the defense and at every stage of the

proceedings, unless the defendant executes awritten waiver. Before

accepting such waiver the court shall first advisethe accused in open

court of the right to the aid of counsel at every stage of the

proceedings. The court shall, & the same time, determine whether

there has been a competent and intelligent waiver of such right by

inquiringinto the background, experience and conduct of the accused

and such other matters as the court may deem appropriate. Any

waiver accepted shall be spread upon the minutes of the court and

made a part of the record of the cause.
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Seealso Statev. McClintock, 732 S.W.2d 268, 273 (Tenn. 1987). Thiscourt hasalso recommended
a litany of questions that a trial court should ask a defendant in fulfilling its duty of ensuring a
knowing andintelligent waiver. Smithv. State, 987 SW.2d 871, 877-878 (Tenn. Crim. App. 1998);
Herrod, 754 S.W.2d at 630; State v. Reynolds, No. M1998-00059-CCA-R3-CD, 2000 WL 14702,
at *3 (Tenn. Crim. App. at Nashville, January 7, 2000).

That having been said, atrial court’sfailureto ask the suggested litany of questions
or comply with Tenn. R. Crim. P. 44 does not necessarily precludea constitutionally valid waiver.
Fowler, No. 03C01-9711-CR-00509, 1999 WL 552938, at **10-11. Moreover, in post-conviction
proceedings, the burden remains upon the petitioner to prove the alegationsin his petition by clear
and convincing evidence, including any allegation that his waiver of the right to counsel was not
knowing and intelligent. Tenn. Code Ann. § 40-30-210(f). On appeal, a finding by a post-
conviction court that a petitioner knowingly and intelligently waived hisright to counsel isafforded
theweight of ajury verdict and is conclusive unlessthe evidenceintherecord preponderates agai nst
the court’sfinding. Momon v. State, 18 SW.3d 152, 156 (Tenn. 1999).

Asnoted previously, the post-conviction court in this case found that the petitioner’s
waiver of hisright to counsel was knowing and intelligent. Inlight of the particular circumstances
of this case, we simply conclude that the petitioner hasfailed to satisfy hisburden of demonstrating
otherwise. Because the petitioner knowingly and intelligently waived his right to counsel, he is
bound by the consequences of his failure to appeal his conviction, and his remaining grounds for
relief are waived pursuant to Tenn. Code Ann. § 40-30-206(g).

[11. Conclusion
For the foregoing reasons, we affirm the judgment of the post-conviction court.

Norma McGee Ogle, Judge



